
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE
TEZPUR. SONITPUR.

Present:  Dr. M Baruah
      Chief  Judicial Magistrate,

               Sonitpur, Tezpur.

G. R. Case No. 1315/09
U/s 406 IPC

State

Vs

                                   Md. Abdul Hussain………..         Accused.

Appearance:

Counsel for the State          : Smti R Chakravorty, Sri N Das.

Counsel for the defense      : Md. A. Aziz.

Charge framed   on             : 26-12-2011.

Evidence recorded on         : 13-2-13, 19-4-13

Argument heard on            : 7-5-2013.

Judgment delivered on       : 21-5-2013.

J           U          D          G          M          E          N          T  

The prosecution’s case in brief is that the informant Dipak 

Kr. Das filed an ejahar before the O/C, Tezpur P.S. stating that the 

accused is a mason.  On 9-8-08 the informant and the accused made 

an  agreement  for  construction  of  building  and  started  his  work. 

According to  the agreement  the accused took Rs.26000/-  from the 

informant and also took Rs.5000.00 from the dues for previous works. 

As per the calculation the accused was to pay Rs.22192.00 but he took 

Rs.8, 808.00 and escaped from his work. The accused also threatened 

the informant over telephone No.9884876769. 

2. Upon  receive  of  the  ejahar,  the  O/C,  Tezpur  P.S. 

registering a case being Tezpur P S No. 662/09 u/s 406/506 IPC and 

started  investigation.  After  completion  of  investigation,  police  filed 

charge sheet against the accused Abdul Hussain u/s 406/506 IPC.
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3. The accused person appeared before the Court and faced 

trial.  Copy  of  the  prosecution  documents  were  furnished  to  the 

accused persons. After hearing learned counsel for both sides, charge 

u/s 406 IPC was framed. The charge was read over and explained to 

the accused person. The accused pleaded not guilty and claimed to be 

tried.

4. Prosecution  adduced  evidence  of  two  witnesses. 

Considering the evidence of the material  witness, i.e. the informant 

prosecution  evidence  is  closed.  Statement  of  the  accused  u/s.313 

Cr.P.C. was recorded. Plea of the accused was total denial. 

POINTS FOR DETERMINATION

               (i) Whether the accused person 9-8-08 was entrusted with 

a sum of Rs.26000.00 for executing mason work of 

the  informant  and  you  executed  works  worth 

Rs.22,192.00  owing  Rs.3808  and  as  arrear  due  of 

Rs.5000.00 which the accused failed to repay but used 

for  his  own purpose misappropriating Rs.8808.00 in 

total ?

5. Heard argument of the learned counsel for the prosecution 

and the defense. Peruse the materials on record.

                     DECISION, DISCUSSION AND REASONS THEREOF

6. The informant Sri Dipak Kr Das deposed that he made a 

contract with the accused for construction of an R C C building. When 

he made weekly payment the accused took Rs. 14,000/- in excesses. 

When  he  asked  the  accused  to  return  the  excesses  payment  the 

accused did not repay it and he absconds. So he filed an ejahar before 

the police. Ext-1 is the ejahar and Ext-1(1) is his signature.

During cross examination he stated that the accused filed 

a case against him in the Labour Court for not making the payment of 

the accused. He filed this case after the accused filed case against him 

in the Labour Court. He also had contract with the carpenter and the 

painter. They also filed case against him in the Labour Court and the 

said  cases  were  settled in  the  Labour  Court.  He did  not  issue any 

receipt of giving money to the accused.

7. PW-2 Smti Nandita Das deposed that the informant is her 

husband  and  the  accused  had  constructed  their  house  in  the  year 
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2009.  The  accused  had  an  oral  agreement  with  her  husband.  The 

accused  took  money  from  her  husband  but  did  not  construct  the 

house.  She  cannot  say  how  much  money  the  accused  took.  The 

accused was black mailing them.

During cross examination she stated that the accused filed 

a case against her husband in the Labour Court. Her husband used to 

make payment and she does not know the contractual amount. The 

dairy on which the account was maintained has not been produced 

before the Court.

8. From the materials on record, I found that the prosecution 

relied upon three witnesses to prove the case. Out of it two have been 

examined. The PW-1 who is the informant of the case stated that he 

made a contract with the accused for constructing his house and he 

made Rs.14,000/- excesses payment. The PW-1 stated that he made a 

written agreement with the accused but PW-2 stated that her husband 

had  an  oral  agreement.  So  there  is  a  contradiction  regarding  the 

nature of the contract. The PW-1 did not produce the dairy in which he 

maintained the amounts paid to the accused. He also did not issue 

receipt of giving money to the accused. Apart from the statement of 

the  informant  and  his  wife,  there  is  no  other  material  in  the  case 

record to prove that the informant paid excess money to the accused 

and the accused did not construct the house as per the agreement. On 

the other hand it is found that the accused filed a case against the 

informant in the Labour Court prior to the filing of this case It is also 

found that the Painter as well as the Carpenter also filed cases against 

the informant in the Labour Court which was later on settled.  

9. Considering the above facts, I found it not believable that 

the  accused  took  excess  money  and  fled  without  constructing  the 

house of the informant. I found no material to hold that the accused 

had misappropriated the money of the informant. The prosecution has 

failed to prove the case against the accused beyond doubt.

                 

O          R          D          E          R  
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10. Considering  the  facts  and  circumstances  of  this  case,  I 

found that the prosecution has failed to prove the case against the 

accused person U/S 406 IPC beyond reasonable doubt. As a result the 

accused person is acquitted and set at liberty. His bail bond stands 

cancelled. 

11. The judgment is prepared and typed by me.

12. Set my hand and seal of this Court on this the 21s t day of 

May, 2013.

(Manash Baruah)
   Chief Judicial Magistrate,
         Sonitpur, Tezpur.
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